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OPINION

Between 3:00 and 4:00 A.M. on November 8, 1998, the defendant entered a Rocky Top
Market and attempted to purchase beer from the clerk, MelissaWebster. Because it was after 3:00
A.M., beyond the time of legal beer sales, Ms. Webster refused to sell the defendant any beer.
Although the beer the defendant placed on the counter had a value of between $5.00 and $7.00, the
defendant placed approximately $45.00 in cash on thecounter. Again, Ms. Webster refused to sell
the beer to the defendant. At that point, the defendant stated that he was "messed up" and returned
to atractor-trailer truck he had parked outside. Thedefendant moved histruck and then returned to
the market. According to Ms. Webster, he "kind of wobbled, walked back to the magazines and
opened up some of those dirty magazines, looked at me, didn't say nothing, stood therefor maybe
10 minutes, then walked out." Ms. Webster, who described the defendant as having acohol on his
breath and blood-shot eyes, then telephoned the Oak Ridge Police.



Officer D.W. Thompson was dispatched to the Rocky Top Market shortly after 5:00 A.M.
When Officer Thompson arrived, the defendant was driving histruck from the parking lot onto the
publicroad. Officer Thompson activated his bluelights and stopped the defendant, noticing that he
held onto the cab of the tractor as he stepped outside. Officer Thompson smelled alcohol on the
defendant and asked him to perform aheel-to-toefield sobriety test. Although the defendant placed
onefoot in front of other, he commented, "Thisisbull s, | can't do this." The defendant denied
drinking and, when asked to lift onefoot and perform akicking motion, attempted to lift hisfoot and
remarked, "Thisisbull s, I'mnot doing this. ..." Officer Thompson described the defendant as
unsteady on hisfeet, unableto stand in one spot, and highlyintoxicated. AsOfficer Thompson made
the arrest, the defendant admitted that he had been drinking at Cotton-Eyed Jo€'s, a country bar
located approximately 12 milesaway.

Officer Daniel Freytag, alsowith the Oak Ridge Police Department, arrived shortly after the
arrest. After ensuring that the tractor-trailer had been towed away, Officer Freytag observed the
defendant in the emergency room at the Methodist Medical Center. The officer described the
defendant asintoxicated. He stated that the defendant refused a blood al cohol examination.

Thedefendant, along-haul truck driver from Warwick, Rhode | sland, wasemployedby Farr,
Incorporated, at thetime of hisarrest. The defendant acknowledged that he had driven through Oak
Ridge while enrouteto Dallas, Texas. He stated that he parked and secured histruck, which he | eft
running, and then accepted a ride from an acquaintance to Cotton-Eyed Joe's, where he stayed from
9:00 P.M. until about 2:00 A.M. The defendant admitted that he attempted to purchase beer and
cigarettes at the Rocky Top Market, but denied having offered Ms. Webster $45.00 to sell the beer
after legal hours. The defendant claimed that hewas on his cell phone with hisfiancee, undressed,
and ready for bed whentheofficer arrived. He admitted that the engineto hi struck wasstill running,
explaining that he avoided mechanical difficultiesthat way and al so needed the engine operating for
heat in the cab. The defendant denied entering the Rocky Top Market more than once.

In this appeal, the defendant claims that there was no evidence of the degree of his
impairment, an essential element of the offense. He submits that there was no evidence that he
failed any tests and no testimony that his ability to drive the vehicle had been impaired in any way.

On appeal, of course, the stateis entitled to the strongest | egitimate view of the evidence and
all reasonable inferences which might be drawn therefrom. Statev. Cabbage, 571 S.W.2d 832, 835
(Tenn. 1978). The credibility of the witnesses, the weight to be given their testimony, and the
reconciliation of conflictsin the proof are matters entrusted to thejury asthetrier of fact. Byrgev.
State, 575 SW.2d 292, 295 (Tenn. Crim. App. 1978). When the sufficiency of the evidence is
challenged, therelevant questioniswhether, after reviewing the evidencein thelight most favorable
to the state, any rational trier of fact could have found the essential dements of the crime beyond a
reasonable doubt. Tenn. R. App. P. 13(e); State v. Williams 657 S.W.2d 405, 410 (Tenn. 1983).
Questions concerning thecredibility of the witnesses, the weight and value of the evidence, aswell
asall factual issuesraised by the evidence areresolved bythetrier of fact. Liakasv. State, 199 Tenn.
298, 286 S.W.2d 856, 859 (1956). Thisruleappliesto findings of guilt based upon direct evidence,
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circumstantial evidence, or acombination of direct and circumstantial evidence. Statev. Dykes, 803
S.W.2d 250, 253 (Tenn. Crim. App. 1990). Because averdict of guilt against adefendant removes
the presumption of innocence and raises a presumption of guilt, the convicted criminal defendant
bears the burden of showing that the evidence was legally insufficient to sustain a guilty verdict.
State v. Evans, 838 S.W.2d 185, 191 (Tenn. 1992).

Tennessee Code Annotated section 55-10-401 provides, in part, as follows:

(@) Itisunlawful for any person to drive or to be in physical control of any
automobile or other motor driven vehicle on any of the public roads and hi ghways
of the state, or on any streets or alleys, or while on the premises of any shopping
center, trailer park or any apartment house complex, or any other premiseswhich is
generally frequented by the public at large, while:

(1) Under the influence of any intoxicant, marijuana, narcotic drug, or drug
producing stimuléaing effects onthe central nervous system;

Tenn. Code Ann. 8 55-10-401(a)(1).

Here, the defendant admitted that he had consumed alcohol. Theclerk at the market and two
officerstestified that the defendant was intoxicated. There was testimony that there wasrednessin
the defendant's eyes and that he smelled like alcohol. Two witnesses testified that they saw the
defendant drive his vehicle. The evidence was sufficient, in our view, to establish the offense. It
was the prerogative of the jury to weigh the circumstances and conclude that the degree of the
defendant's intoxication affected his ability to drive.

Accordingly, the judgment is affirmed.

GARY R. WADE, PRESIDING JUDGE



